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This Agreement for Services (this “Agreement™), made and effective as of May 1, 2005, by and
between the Iowa Department of Public Health, Bureau of Information Management (“Department™) and
Quality Consulting, Inc. (QCI), a [corporation] organized under the laws of lowa (“Vendor™). The
parties agree as follows:

Section 1. Purpose. The parties have entered into this Agreement for the purpose of retaining Vendor
to provide professional services and other deliverables in conmection with the development and
implementation of the System Registry system (“System”) for the Department and the State of Iowa (the
“State”). The System Registry will contain permanent information on individuals credentialed as EMS
providers, pertinent information on EMS Services, demographic and contact information of volunteers
for the Public Health Response Teams.

Section 2. Definitions.

2.1 “Acceptance” means that the Department has determined that one or more Deliverables satisfy the
Department’s Acceptance Tests. Final Acceptance means that the Department has determined that all
Deliverables satisfy the Department’s Acceptance Tests. Non-acceptance means that the Department has
determined that one or more Deliverables have not satisfied the Department’s Acceptance Tests.

2.2 “Acceptance Criteria” means the Specifications, goals, performance measures, testing results
and/or other criteria designated by the Department and against which the Deliverables shall be evaluated
for purposes of Acceptance or Non-acceptance thereof

2.3 ”Acceptance Tests” or “Acceptance Testing” mean the tests, reviews and other activities that are
performed by or on behalf of Department-to determine whether the Deliverables meet the Acceptance
Criteria or otherwise satisfy the Department, as determined by the Department in its sole discretion.
Acceptance Testing may include unit testing to check individual components, system testing on an
integrated basis, user-acceptance testing, stress testing, and Documentation review.

2.4 “Confidential Information” means, means, subject to any applicable State and federal laws and
regulations, including but not limited to lowa Code Chapter 22, any confidential or proprietary
information or trade secrets disclosed by either party (a “disclosing party”) to the other party (a
“receiving party”) that, at the time of disclosure, is designated as confidential (or like designation), is
disclosed in circumstances of confidence, or would be understood by the parties, exereising reasonable
business judgment, to be confidential. Confidential Information does not include any information that:
(i) was rightfully in the possession of the receiving party from a source other than the disclosing party
prior to the time of disclosure of the information by the disclosing party to the receiving party; (ii) was
known to the receiving party prior to the disclosure of the information by the disclosing party; (iii) was
disclosed to the receiving party without restriction by an independent third party having a legal right to
disclose the information; (iv) is in the public domain or shall have become publicly available other than
as a result of disclosure by the receiving party in violation of this Agreement or in breach of any other
agreement with the disclosing party; (v} is independently developed by the receiving party without any
reliance on Confidential Information disclosed by the disclosing party; (vi) is disclosed or is required or
authorized to be disclosed pursuant to law, rule, regulation, subpoena, summons, or the order of a court,
lawful custodian, governmental agency or regulatory authority, or by applicable regulatory or
professional standards; or (vii) is disclosed by the receiving party with the written consent of the
disclosing party.




2.5 “Deficiency” means a defect, flaw, anomaly, failure, omission, interruption of service, or other
problem of any nature whatsoever with respect to a Deliverable, including, without limitation, any failure
of a Deliverable to conform to or meet an applicable Specification. Deficiency also includes the lack of
something essential or necessary for completeness or proper functioning of a Deliverable,

2.6 “Deliverables” mean the services, Software, goods and materials to be provided by Vendor to the
Department under this Agreement. Unless otherwise expressly provided in this Agreement, Deliverables
shall include any and all Documentation, designs, copy, artwork, data, information, graphics, images,
templates, screen designs, processes, inventions, techniques, methodologies, materials, plans, papers,
forms, reports, studies, source code, object code, utilities and routines, devices, modifications, content,
concepts, and all other tangible and intangible works, materials and property of every kind and nature
related to the Deliverables or otherwise produced or provided by Vendor in connection with this

Apgreciment.

2.7 “Documentation” means any and all technical information, commentary, design documents, code
and test materials, training materials, guides, manuals, worksheets, notes, work papers, and all other
information, documentation and materials related to or used in conjunction with the Deliverables.

2.8 “Enhancements” means any and all updates, upgrades, patches, additions, modifications or
other enhancements to the Software, any new releases of Software, and all changes to the
Documentation and source code as a result of such Enhancements.

2.9 “Project” means the project to develop and implement the System and all services and Deliverables
to be performed and provided by Vendor as described in this Agreement. :

2.10 “Project Completion Date” means the date by which Vendor must complete all work and provide
all Deliverables pursuant to this Agreement. For purposes of this Agreement, the Project Completion
Date is August 30, 2005.

2.11 “Project Plan” means the Project Plan attached hereto as Schedule A, as modified from time to
time upon written agreement of the parties. The Project Plan is incorporated into this Agreement by this
reference as if fully set forth in this Agreement.

2.12 “Proposal” Documents submitted by Quality Consulting, Inc. on March 11, 2005.

2.13 “Request for Proposal” (RFP) BD80500S326. Issued January 21, 2005. Amendment One issued
February 11, 2005 and Amendment Two issued March 3, 2005.

2.14 “Seftware” means the System Registry and all other software programs and components
listed and all related Documentation, Enhancements, Source Code, object code and copies
thereof.

2.15 “Seurce Code” means the human-readable source code for the Software and includes source
code listings, compile instructions, programmer’s notes, and commentary for or related to the
source code or Software.




2.16 “Specifications” means all specifications, requirements, technical standards, performance
standards, representations and other criteria related to the Deliverables stated or expressed in this
Agreement, Documentation, the RFP (as defined below), and the Proposal (as defined below).
Specifications shall include the Acceptance Criteria and any spectfications; standards or criteria stated or
set forth in any applicable state, federal, foreign and local laws, rules and regulations. The Specifications
are incorporated into this Agreement by reference as if fully set forth in this Agreement.

2.17 “Statement of Work™ means Schedule A to this Agreement, which describes, among other things,
the Deliverables and services to be provided by Vendor under this Agreement and the compensation
associated therewith. The Statement of Work is incorporated into this Agreement by this reference as if
fully set forth in this Agreement.

2.18 “System” means System Registry.

2.19 “Third Party” means a person or entity (including, but not limited to any form of business
organization, such as a corporation, partnership, limited liability corporation, association, efc.) that is not
a party to this Agreement.

Section 3. Documents Incorporated.

3.1 Incorporation. The Department’s Request for Proposal No. BD80500S326 System Registry
any clarifications, attachments, appendices, or amendments to the RFP and Proposal are incorporated
into this Agreement by this reference as if fully set forth in this Agreement; provided, however, that none
of Vendor’s proposed revisions or modifications to the sample [Services Contract] attached to the RFP
shall be incorporated into this Agreement unless expressly set forth herein.

3.2 Contractual Obligations. The terms and conditions of the RFP and of the Proposal are made
contractual obligations of Vendor, except that any proposed revisions or medifications made by Vendor
to the sample [Services Contract] attached to the RFP Proposal shall not be deemed to limit, modify or
otherwise affect any of the contractual obligations of Vender or the Department hereunder, unless
expressly stated herein.

3.3 Preference. In the case of any inconsistency or conflict between the specific provisions of this
document, the RFP or the Proposal, any inconsistency or conflict shall be resolved as follows: first, by
giving preference to the specific provisions of this document and any schedules, exhibits or other
attachments; second, by giving preference to the specific provisions of the REP; and third, by giving
preference to the specific provisions of the Proposal.

3.4 No Inconsistency. The references to the parties’ obligations, which are contained in this document,
are intended to change, modify, supplement or clarify the obligations as stated in the RFP and the
Proposal. The failure of the parties to make reference to the terms of the REP or Proposal in this
document shall not be construed as creating a conflict and will not relieve Vendor of the contractual
obligations imposed by the terms of the RIP and the Proposal. Terms offered in the Proposal, which
exceed the requirements of the RFP, shall not be construed as creating an inconsistency or conflict with
the RFP or this document. The contractual obligations of the Department cannot be implied from the
Proposal.




Section 4. Scope of Work

4.1 Scope of Work. Vendor shall provide the Department with the Deliverables in accordance with the
Statement of Work (Schedule A) and all other terms and conditions of this Agreement.

4.2 Amendments to Statement of Work. The parties agree that the Statement of Work may be
amended, modified, or replaced at any time during the term of this Agreement upon the mutual written
consent of the parties.

4.3 Technical Requirements. The Department will supply data types, field lengths and formats for key
demographic data. Primary keys in all tables GUIDs will be used. The application will be driven by
parameterized stored procedures, and not through in line SQL.

4.4 Performance Standards. The parties agree that the performance standards and related payment,
monitoring and review provisions set forth in Schedule A are incorporated herein by this reference as if
fully set forth in this Agreement. [These must be mutually developed and included pursuant to 11 Iowa
Admin. Code 107.]

Section 5. Compensation and Additional Rights and Remedies.

3.1 Compensation. In consideration of Vendor providing the Department with the Deliverables in
accordance with the terms and conditions of this Agreement, Vendor shall be entitled fo receive the fees
or other compensation associated with such Deliverables as specified in Schedule A, subject to all terms
and conditions of this Agreement, including, without limitation Section 5.2 (Invoices) and Section 5.3
(Retention). The Department shall not be obligated to pay any other compensation, fees, expenses,
costs, charges or other amounts to Vendor in connection with this Agreement. All fees and
compensation payable hereunder to Vendor are fixed, not-to-exceed amounts, and Vendor shall not be
compensated on a time and materials basis. It is expressly understood and agreed that in no event will
the total fees or compensation to be paid hereunder exceed the sum of $192,500.00. Vendor is not
entitled to payment for any Deliverables provided under this Agreement if the Department reasonably
determines that any Deliverables or services have not been satisfactorily or completely delivered or
performed, or that any Deliverable fails to meet or conform to any applicable Specifications. No
payment, including final payment, shall be construed as acceptance of any Deliverables with Deficiencies
or incomplete work, and Vendor shall remain responsible for full performance in strict compliance with
the terms and conditions of this Agreement. Vendor’s acceptance of the last payment from the
Department shall operate as a release of any and all claims related to this Agreement that Vendor may
have or be capable of asserting against the Department or the State. No advance payments shall be made
for any Deliverables provided by Vendor pursuant to this Agreement.

5.2 Invoices. Upon receipt of Acceptance from the Department with respect to one or more
Deliverables, Vendor shall submit an invoice to the Department requesting payment of the fees or other
compensation specified in Schedule A associated with such Deliverable(s), less the Retained Amount(s)
to be withheld in accordance with Section 5.3. All invoices submitted by Vendor shall contain
appropriate documentation as necessary to support the fees or charges included on the invoice and shall
comply with all applicable rules concerning payment of such fees, charges or other claims and shall
contain all information reasonably requested by the Department. The Department shall pay all approved
invoices in arrears and in conformance with Towa Code section 8A.514 and 11 Towa Admin. Code
41.1(2). The Department may pay in less than sixty (60) days, as provided in Iowa Code section 8A.514.
However, an election to pay in less than sixty (60) days shall not act as an implied waiver of Iowa Code
section 8A.514. Notwithstanding anything herein fo the contrary, the Department shall have the right to




dispute any invoice submitted for payment and withhold payment of any disputed amount 1f the
Department believes the invoice is inaccurate or incorrect in any way.

5.3 Retention. To secure Vendor’s performance under this Agreement, the Department shall retain 10%
of the fees or other compensation associated with each Deliverable and payable hereunder shall be (the
“Retained Amounts™). The Retained Amounts shall be payable upon the Department’s delivery of Final
Acceptance to Vendor, subject to the terms and conditions hereof.

5.4 Erroneous Payments and Credits. Vendor shall promptly pay or refund to the Department the full
amount of any overpayment or erroneous payment within ten (10) business days after either discovery by
the Vendor or notification by the Department of the overpayment or erroneous payment. In the event
Vendor fails to timely pay or refund any amounts due the Department under this section 5.4, the
Department will charge interest of one percent {1%) per month compounded on the outstanding balance
after the date payment or refund is due, or the maximum amount allowed by law, whichever is greater.

' The Department may, in its sole discretion, elect to have Vendor apply any amounts due to the
Department under this Section 5.4 against any amounts payable by the Department under this Agreement.

5.5 Reimbursable Expenses. There shall be no reimbursable expenses associated with this Agreement
separate from the compensation referred to in this section. Vendor shall be solely responsible for all
costs, charges and expenses it incurs in connection with its performance under this Agreement, including,
but not limited to, travel, mileage, meals, lodging, equipment, supplies, personnel, salaries, benefits,
insurance, training, conferences, telephone, utilities, start-up costs, and all other costs and expenses of
Vendor. '

5.6 Set-off Against Sums Owed by Vendor. In the event that Vendor owes the Department or the
State any sum under the terms of this Agreement, any other agreement, pursuant to a judgment, or
pursuant to any law, the Department may set off such sum against any sum invoiced to the Department by
Vendor in the Department’s sole discretion unless otherwise required by law. Amounts due to the
Department as liquidated damages or any other damages may be deducted by the Department without a
judgment or any court action from any money or sum payable by the Department to Vendor pursuant to
this Agreement or any other agreement between Vendor and the Department.

5.7 Withholding Payments. In addition to pursuing any other remedy provided herein or by law, the
Department may withhold compensation or payments to Vendor, in whole or in part, without penalty to
the Department, in the event the Department determines that: (i) Vendor has failed to perform any of its
duties or obligations as set forth in this Agreement; or (ii) any Deliverable has failed to meet or conform
to any applicable Specifications or contains or is experiencing a Deficiency. No interest shall accrue or
be paid to Vendor on any compensation or other amounts withheld or retained by the Department under
this Agreement.

5.8 Correction/Cure. The Departinent may correct any Deficiencies with respect to any Deliverable or
cure any Vendor default under this Agreement without prejudice to any other remedy it may have if
Vendor fails to correct such Deficiencies as required in this Agreement or if Vendor otherwise defanlts
or fails to perform any provision of the Agreement within the time period specified in a notice of default
from the Department. The Department may provide or procure the services reasonably necessary to
correct any Deficiencies or cure any Vendor default, in which event Vendor shall reimburse the
Department for the actual costs incurred by the Department for such services (or for the reasonable value
of the time expended by any Department or State employees who provide such services). In addition,
Vendor shall cooperate with the Department or any Third Parties retained by the Department who assist




in curing such default, including by allowing access to any pertinent materials or work product of
Vendor.

5.9 Monitoring and Review. The Department shall monitor and review Vendor’s performance under
this Agreement to ensure compliance with this Agreement. Such review and monitoring shalf include the
Department’s assessment of invoices and reports furnished by Vendor pursuant to this Agreement.

Section 6. Acceptance Tests, Project Management, Key Personnel and Liquidated Damages.

6.1. Vendor shall commence and complete all work and provide all Deliverables in accordance with the
deadlines, timelines, terms, conditions, Specifications and other requirements specified in this
Agreement, including those which may be specified in the Statement of Work and the Project Plan.

6.2 All Deliverables shall be subject to the Department’s Acceptance Testing and Acceptance, unless
otherwise specified in the Statement of Work. Upon completion of all work to be performed by Vendor
with respect to any Deliverable, Vendor shall deliver a written notice to the Department certifying that
the Deliverable meets and conforms to applicable Specifications and is ready for the Pepartment to
conduct Acceptance Tests; provided, however, that Vendor shall pretest the Deliverable to determine that
it meets and operates in accordance with applicable Specifications prior to delivering such notice to the

- Department. At the Department’s request, Vendor shall assist the Department in performing Acceptance
Tests at no additional cost to the Department. Within a reasonable period of time after the Department
has completed its Acceptance Testing, the Department shall provide Vendor with written notice of
Acceptance or Non-acceptance with respect to each Deliverable that was evaluated during such
Acceptance Testing. If the Department determines that a Deliverable satisfies its Acceptance Tests, the
Department shall provide Vendor with notice of Acceptance with respect to such Deliverable. If the
Department determines that a Deliverable fails to satisfy its Acceptance Tests, the Department shall
provide Vendor with notice of Non-acceptance with respect to such Deliverable. In the event the
Department provides notice of Non-acceptance to Vendor with respect to any Deliverable, Vendor shall
correct and repair such Deliverable and submit it to the Department within ten (10) days of Vendor’s
receipt of notice of Non-acceptance so that the Department may re-conduct its Acceptance Tests with
respect to such Deliverable. In the event the Department determines, after re-conducting its Acceptance
Tests with respect to any Deliverable that Vendor has attempted to correct or repair pursuant to this
Section 6.2, that such Deliverable fails to satisfy its Acceptance Tests, then the Department shall have the
continuing right, in its sole discretion to: (i) require Vendor to correct and repair such Deliverable within
such period of time as the Department may specify in a writfen notice to Vendor, (11) refuse to accept
such Deliverable without penalty and without any obligation to pay any fees or other amounts associated
with such Deliverable (or receive a refund of any fees or amounts already paid with respect to such
Deliverable); (iii) accept such Deliverable on the condition that any fees or other amounts payable with
respect thereto shall be reduced or discounted to reflect, to the Department’s satisfaction, the
Deficiencies present therein and any reduced value or functionality of such Deliverable or the costs likely
to be incurred by the Department to correct such Deficiencies; or (iv) terminate this Agreement and/or
seek any and all available remedies, including damages. Notwithstanding the provisions of Section 10 of
this Agreement, the Department may terminate this Agreement pursuant to this Section 6.2 without
providing Vendor with any notice or opportunity to cure provided for in Section 10. The Department’s
right to exercise the foregoing rights and remedies, including termination of this Agreement, shall remain
in effect until Acceptance Tests are successfully completed to the Department’s satisfaction. If the
Department determines that all Deliverables satisfy its Acceptance Tests, the Department shall provide
Vendor with notice of Final Aceeptance with respect to such Deliverables. Vendor’s receipt of any
notice of Acceptance, including Final Acceptance, with respect to any Deliverable(s) shall not constitute




or be construed as a waiver of any of the Department’s rights to enforce the terms of this Agreement or
require performance in the event the Department identifies, at any time, any Deficiencies with respect to
such Deliverable(s).

6.3 Project Management and Reporting.

6.3.1 Project Manager. At the time of exectition of this Agreement, Vendor shall designate, in
writing, a Project Manager acceptable to the Department to serve until the expiration of this
Agreement. Vendor will assign a Project Manager of a management level sufficient to assure

~ timely responses from all Vendor personnel, timely completion of tasks and achievement of
milestones, and whose resume and qualifications will be reviewed and approved by the
Department prior to her or his appointment as Vendor’s Project Manager. Vendor represents that
its Project Manager will be fully qualified to perform the tasks required of that position under
this Agreement. Vendor’s Project Manager shall be able to make binding decisions pursuant to
this Agreement on behalf of and for Vendor. Any written commitment by Vendor’s Project
Manager and persons designated by her/him in writing for this purpose, within the scope of this
Agreement, shall be binding upon Vendor. Vendor’s Project Manager shall exercise her or his
best efforts while performing under this Agreement. Vendor’s Project Manager shall be at the
Department’s site as needed during the course of work under this Agreement and will be
available either in person, by telephone or E-mail to respond promptly (in no event more than [2]
hours after receipt of a request or inquiry from the Departrnent) during the business day to
inquiries from the Department. ' '

6.3.2 Review Meetings. Commencing with performance of this Agreement, Vendor’s Project
Manager will provide weekly status reports and in-person bi-weekly technical briefings to the
Department’s project manager and representatives, unless otherwise mutually agreed, to discuss
progress made by the Vendor in the performance of this Agreement. Vendor’s Project Manager
will provide a status report, listing any problem or concern encountered since the last meeting
and planned activities for the upcoming two weeks. Vendor will maintain records of such
reports and other communications issued in writing during the course of its performance under
this Agreement.

6.3.3 Reports. At the next scheduled meeting after which any party has identified in writing a
problem, the Vendor will provide a report setting forth activities undertaken, or to be undertaken,
to resolve the problem, together with the anticipated completion dates of such activities. Any
party may recommend alternative courses of action or changes that will facilitate problem
resolution. At a minimum, reports prepared by Vendor’s Project Manager will describe the
previous week’s activities, including problems encountered and their disposition, results of tests,
whether or not deadlines were met, status of Deliverables, proposed changes to the Project Plan
and any problems that may have arisen that need to be addressed before proceeding to the next
activities. Vendor’s proposed format and level of detail for its status reports will be subject to
the Department’s approval.

6.3.4 Problem Reporting Omissions. The Department’s receipt of acceptance of a problem
report will not relieve Vendor of any obligation under this Agreement or waive any other remedy
under this Agreement or at law or equity that the Department may have. The Department’s
failure to identify the extent of a problem or Deficiency, or the extent of damages incurred as a
result of a problem or Deficiency, shall not act as a waiver of performance under this Agreement.




6.3.5 Change Order Procedure. The Depariment may at any time request a modification to the
Statement of Work using a change order. The following procedures for a change order shall be
followed:

6.3.5.1 Written Request. The Department shall specify in writing the desired
modifications to the same degree of specificity as in the original Statement of Work.

6.3.5.2 Vendor’s Response. Vendor shall submit to the Department a firm time and
cost proposal and any proposed modifications to the Project Plan for the requested
change order within five (5) business days of receiving the Department’s change order
request.

6.3.5.3 Acceptance of Vendor’s Estimate. If the Department accepts Vendor’s
proposal, Vendor shall perforn the modified services subject to the firm time and cost
proposals included in Vendor’s response and subject to the terms and conditions of this
Agreement.

6.4 Key Personnel. The Department considers Jeff Kennedy from Vendor to be essential to a successful
project. Vendor shall not remove, reassign or substitute the individual(s) identified in this section except
in the event of death, illness, retirement, disability, or termination from employment, conditions
permitting absence from employment under the Family and Medical Leave Act of 1993, or in the event of
the Department’s written consent. If at any time during the term of this Agreement, the Department
becomes dissatisfied with the performance of any individual who is part of Vendor’s personnel, the
Department shall notify Vendor of the reasons for such dissatisfaction and may request the replacement
of such individual. Vendor will promptly investigate such request and the reasons for such
dissatisfaction and report back to the Department on the corrective action Vendor believes is appropriate
to address the Department’s concerns and dissatisfaction. Ifthe parties determine that such individual
needs to be replaced, the replacement shall be effected promptly with a substitute individual having equal
or greater ability, experience and qualifications than the departing individual.

Section 7. Term. The term of this contract is for three years with the Department having three one-year
options to extend the Agreement. The decision to extend the Agreement will be at the sole option of the
Department. The initial term of the contract is from May 1, 2005 to August 31, 2005.

Section 8. Representations, Warranties and Covenants

8.1 Vendor represents and warrants that the Deliverables ( in whole and in part) shall: (i) be free from
material Deficiencies; and (ii) meet, conform to and operate in accordance with all Specifications and in
accordance with this Agreement for one year following the date on which final implementation of the
System is complete and the Department is running the System in live production (the “Warranty
Period”). During the term of this Warranty Period, Vendor shall repair, correct or replace any
Deliverable that contains or experiences material Deficiencies or fails to meet, conform to or operate in
accordance with Specifications at no cost to the Department promptly upon receiving notice of such
Deliciencies or failures from the Department. In the event Vendor is unable to repair, correct or replace
such Deliverable to the Department’s satisfaction, Vendor shall refund the fees or other amounts paid for
the Deliverables and for any services related thereto, The foregoing shall not constitute an exclusive
remedy under this Agreement, and the Department shall be entitled to pursue any other available
contractual, legal or equitable remedy.




8.2 Vendor represents and warrants that it is fully aware of the Department’s business requirements and
intended uses for the Deliverables as set forth in the RFP, and the Deliverables shall satisfy such
requirements in all material respects and are fit for such intended uses.

8.3 Vendor represents and warrants that: (i) all Deliverables shall be wholly original with and prepared
solely by Vendor; (ii) it owas, possesses, holds, and has received or secured all rights, permits,
permissions, licenses and authority necessary to provide the services and Deliverables to the Department
hereunder and to assign, grant and convey the rights, benefits, licenses and other rights assigned, granted
or conveyed to the Department hereunder without violating any rights of any Third Party; and (iii) the
Department shall peacefully and quietly have, hold, possess, use and enjoy the Deliverables without suit,
disroption or interruption.

8.4 Vendor represents and warrants that: (i) the Deliverables (and all intellectual property rights therein
and related thereto); and (ii) the Department’s use of, and exercise of any rights with respect to, the
Deliverables (and all intellectual property rights therein and related thereto), do not and shall not
misappropriate a trade secret or infringe upon or violate any copyright, patent, trademark, trade dress or
other intellectual property right, proprietary right or personal right of any Third Party. Vendor further
represents and warrants there is no pending or threatened claim, litigation or action that is based on a
claim of infringement or violation of an intellectual property right, proprietary right or personal right or
misappropriation of a trade secret related to the Deliverables. Vendor shali inform the Department in
writing immediately upon becoming aware of any actual, potential or threatened claim of or cause of
action for infringement or violation or an intellectual property right, proprietary right, or personal right or
misappropriation of a trade secret. If such a claim or cause of action arises or is likely to arise, then
Vendor shall, at the Department’s request: (i} procure for the Department the right or license to continue
to use the Deliverable at issue; (ii) replace such Deliverable with a functionally equivalent or superior
Deliverable free of any such infringement, violation or misappropriation; (ii1) modify or replace the
affected portion of the Deliverable with a functionally equivalent or superior Deliverable free of any such
infringement, violation or misappropriation; or (iv) accept the return of the Deliverable at issue and
refund to the Department all fees, charges and any other amounts paid by the Department under this
Agreement with respect to such Deliverable. In addition, Vendor agrees to indemnify, defend, protect
and hold harmless the Department and the State and their officers, directors, employees, officials and
agents as provided in the Tndemnification section of this Agreement. The foregoing remedies shall be in
addition to and not exclusive of other remedies available to the Department and shall survive termination
of this Agreement.

8.5 Vendor agrees that the Deliverables and all intellectual property rights and proprietary rights therein
or related thereto, shall become and remain the sole and exclusive property of the Department and the
State. The intellectual propery rights and proprietary rights associated with each Deliverable identified
in Schedule A will transfer to the Department upon the formal acceptance, by the Department, of the
work plan component containing the Deliverable. Vendor hereby irrevocably transfers, assigns and
conveys to the Department and the State all right, title and interest in and to such Deliverables and all
intellectual property rights and proprietary rights therein or related thereto. The rights, titles to, and
interest in all rights, titles and interest in and to such Deliverables and all intellectual property rights and
proprietary rights therein or related thereto will be tranferred to the Department upon the formal
acceptance, by the Department, of the work plan component corresponding to the Deliverable. Vendor
shall take all actions as may be necessary or requested by the Department to carry out and effect such
transfer, assignment and conveyance. Vendor represents and warrants that the Department and the State
shall acquire good and clear title to such Deliverables, free from any claims, liens, security interests,
encumbrances or other rights or interests of Vendor or of any Third Party. The Department and the State




shall have the right to obtain and hold copyrights, patents or such other registrations or inteHectual
property protections as may be desirable or appropriate to the subject matter, and any extensions or
renewals thereof. Vendor shall assist the Department and the State to obtain and secure copyrights,
patents or other intellectual property rights, registrations or protections with respect to all such
Deliverables in the United States and any other countries. Vendor agrees to execute all papers and to
give all facts known to it necessary to secure United States or foreign country copyrights and patents, and
to fransfer or cause to transfer to the Department and the State all the right, title and interest in and to
such Deliverables. Vendor also agrees to waive and not assert any moral rights it may have with regard
to such Deliverables. The Vendor shall not retain any property interests or other rights in and to such
Deliverables and shall not use such Deliverables, in whole or in part, for any purpose, without the prior
written consent of the Department and the payment of such royalties or other compensation as the
Department deems appropriate. As the owner of such Deliverables, the Department and the State may,
without limitation: (i) adapt, change, modify, edit or use the Deliverables as the Department or the State
sees fit, including in combination with the works of others, prepare derivative works based on the
Deliverables, and publish, display and distribute throughout the world any Deliverable(s) in any medium,
whether now known or later devised, including, without limitation, any digital or optical medium, and (i1)
make, use, sell, license, sublicense, or lease the Deliverables and any infellectual property rights therein
or related thereto without payment of additional compensation to Vendor. For purposes of this Section
8.5, Deliverables shall be deemed to specifically exclude:

8.6 All warranties made by Vendor in this Agreement, whether or not this Agreement specifically
denominates Vendor's promise as a warranty or whether the warranty is created only by Vendor's
affirmation or promise, or is created by a description of the materials and services to be provided, or by
provision of samples to the Department, shall not be construed as limiting or negating any warranty
provided by law, including without limitation, warranties which arise through course of dealing or usage
of trade. The warranties expressed in this Agreement are intended to modify the warranties implied by
law only to the extent that they expand the warranties applicable to the goods and services provided by
the Vendor.

8.7 Vendor represents, warrants and covenants that all services to be performed under this Agreement
shall be performed in a professional, competent and workmanlike manner by knowledgeable, trained and
qualified personnel, all in accordance with the terms and Specifications of this Agreement and the
standards of performance considered generally acceptable in the industry for similar tasks and projects.
In the absence of a Specification for the performance of any portion of this Agreement, the parties agree
that the applicable specification shall be the generally accepted industry standard. So long as the
Department notifies Vendor of any services performed in violation of this standard, Vendor shall re-
perform the services at no cost to the Department, such that the services are rendered in the above-
specified manner, or if the Vendor is unable to perform the services as warranted, Vendor shall reimburse
the Department any fees or compensation paid to Vendor for the unsatisfactory services.

8.8 Vendor represents, warrants and covenants that it has complied with, and shall comply with, all
applicable federal, state, foreign and local laws, rules, regulations, codes, and ordinances in connection
with its performance under this Agreement.

8.9 Vendor represents, warrants and covenants that it has no interest and shall not acquire any direct or
indirect interest that would conflict in any manner or degree with the performance of its obligations
under this Agreement.

8.10 Vendor represents and warrants that the Deliverables will comply with any applicable federal, state
foreign and local laws, rules, regulations, codes, and ordinances in effect during the term of this
Agreement. Vendor represents and warrants that the Deliverables will comply with applicable provisions
of Section 508 of the Rehabilitation Act of 1073, as amended, and all standards and requirements
established by the Architectural and Transportation Barriers Access Board and the Towa Department of
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Administrative Services, Information Technology Enterprise.

8.11 Vendor covenants that it will comply with and adhere to all Department and State information
technology standards, including, without limitation, all technical and security standards, procedures and
protocols, and that Vendor will take all precautions necessary to prevent unaunthorized access to the
Department’s and the State’s systems, networks, computers, property, records, data, and information.

Section 9. Indemnification.

9.1 Vendor and its successors and permitted assigns shall defend, protect, indemnify and hold harmless
the Department, the State and their employees, officers, board members, agents, representatives, and
officials (“Indemnitees”) from and against any and all claims, actions, suits, liabilities, damages, losses,
settlements, demands, deficiencies, judgments, costs and expenses (including, without limitation, the
reasonable valoe of time of the Attorney General’s Office and the costs, expenses and attormey fees of
other counsel retained by any Indemnitee) directly or indirectly related to, resulting from, or arising out
of this Agreement, including but not limited to any claims related to, resulting from, or arising out of:

9.1.1 Any violation or breach of any term or condition of this Agreement by or on behalf of
Vendor, including, the firnishing or making by Vendor of any statement, representation,
warranty or certification in connection with this Agreement, the RFP or the Proposal that is false,
deceptive, or materially incorrect or incomplete; or

9.1.2 Any act or omissions of Vendor, including, without limitation, any negligent-acts or - -
omissions, intentional or willful misconduct, or unlawful acts of Vendor, its officers, employees, -
agents, board members, subsidiaries, affiliates, contractors or subcontractors; or

9.1.3 Vendor’s performance or aftempted performanee of this Agreement; or

9.1.4 Failure by Vendor or its employees, agents, officers, directors, subsidiaries, affiliates,
contractors or subcontractors to comply with all applicable local, state, federal and international
laws, rules, ordinances and regulations; or

9.1.5 Any failure by Vendor or its employees, agents, officers, directors, contractors or
subcontractors to make all reports, payments and withholdings required by Federal and state law
with respect to Social Security, worker's compensation, employee income and other taxes, fees or
costs required by the Vendor to conduct business in the State; or

9.1.6 Any alleged or actual misappropriation of a trade secret or infringement or violation
of any intellectual property rights, proprietary rights or personal rights of any Third Party,
including any patents, trademarks, trade dress, trade secrets, or copyrights of a Third Party.

9.2 Vendor’s duties as set forth in this Section 9 shall survive the termination of this Agreement and
shall apply to all acts or omissions taken or made in connection with the performance of this Agreement
regardless of the date any potential claim is made or discovered by the Department or any other
Indemnitee.

9.3 The Department will reasonably cooperate with Vendor to facilifate the defense of any action
defended by Vendor. The Department reserves the right to participate in the defense of any such action.

9.4 Vendor shall be liable for any personal injury or damage to property caused by the faunlt or negligence
of Vendor, its officers, directors, employees, agents and approved contractors or subcontractors.

Section 10. Default and Termination.




10.1  Termination for Cause by the Department. The Department may terminate this Agreement
upon written notice for the breach by Vendor of any material term, condition or provision of this
Agreement, if such breach is not cured within the time period specified in the Department’s notice of
breach or any subsequent notice or correspondence delivered by the Department to Vendor, provided that
cure is feasible. Any time allowed for cure of a default shall not eliminate or reduce any Hability Vendor
may have for liquidated damages. In addition, the Department may terminate this Agreement effective
immediately without penalty and without advance notice or opportunity to cure for any of the following
reasons:

10.1.1 Vendor furpished any statement, representation, warranty or certification in connection with
this Agreement, the RFP or the Proposal that is false, deceptive, or materially incorrect or
Incomplete;

10.1.2 Vendor or any of Vendor’s officers, directors, employees, agents, subsidiaries, affiliates,
contractors or subcontractors has committed or engaged in fraud, misappropriation, embezzlement,
malfeasance, misfeasance, or bad faith;

10.1.3 Dissolution of Vendor or any parent or affiliate of Vendor owning a controlling interest in
Vendor;

10.1.4 Vendor terminates or suspends its business;

10.1.5 Vendor’s corporate existence or good standing in Towa is suspended, terminated, revoked or
forfeited;

10.1.6 Vendor has failed to comply with any applicable international, federal, state, or local laws,
rules, ordinances, regulations or orders when performing within the scope of this Agreement;

10.1.7 The Department determines or believes the Vendor has engaged in conduct that has or may
expose the Department or the State to material liability;

10.1.8 Vendor infringes or allegedly infringes or violates any patent, trademark, copyright, trade
dress or any other intellectual property right or proprietary right, or Vendor misappropriates or
allegedly misappropriates a trade secret; or

10.1.9 Any of the following has been engaged in by or occurred with respect to Vendor or any
corporation, shareholder or entity having or owning a controlling interest in Vendor:

10.1.9.1 Commencing or permitting a filing against it which isn’t discharged within
ninety (90) days, of a case or other proceeding seeking liquidation, reorganization, or
other relief with respect to itself or its debts under any bankruptcy, insolvency, or other
similar law now or hereafter in effect; or filing an answer admitting the material
allegations of a petition filed against it in any involuntary case or other proceeding
commenced against it seeking liquidation, reorganization, or other relief under any
bankruptcy, insolvency, or other similar law now or hereafter in effect with respect to it
or its debts; or consenting to any such relief or to the appointment of or taking possession
by any such official in any voluntary case or other proceeding commenced against it
seeking liquidation, reorganization, or other relief under any bankruptcy, insolvency, or
other similar law now or hereafter in effect with respect to it or its debts;

10.1.9.2 Secking or suffering the appointment of a trustee, receiver, liquidator, custodian
or other similar official of it or any substantial part of its assets;

10.1.9.3 Making an assignment for the benefit of creditors;

10.1.9.4 Failing, being unable, or admitting in writing the inability generally to pay its
debts or obligations as they become due or failing to maintain a positive net worth and
such additional capital and liquidity as is reasonably adequate or necessary in connection
with Vendor’s performance of its obligations under this Agreement; or

10.1.9.5 Taking any action to authorize any of the foregoing.
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The Department’s right to terminate this Agreement shall be in addition to and not exclusive of
other remedies available to the Department.

10.2 Termination for Convenience. Following thirty (30) days written notice, the Department may
terminate this Agreement in whole or in part for convenience without the payment of any penalty or
mcurring any further obligation to Vendor. Termination for convenience can be for any reason or no

reason at all,

10.3 Termination Due to Lack of Funds or Change in Law. Notwithstanding anything in this
Agreement to the contrary, and subject to the limitations set forth below, the Department shall have the
right to terminate this Agreement without penalty and without any advance notice as a result of any of the

following: :

10.3.1 The legislature or governor fail in the sole opinion of the Department to appropriate funds
sufficient to allow the Department to either meet its obligations under this Agreement or to operate
as required and to fulfill its obligations under this Agreement; or

10.3.2 If funds are de-appropriated, reduced, not allocated, or receipt of funds is delayed, or if any
funds or revenues needed by the Department to make any payment hereunder are msufficient or
unavailable for any other reason as determined by the Department in its sole discretion; or

10.3.3 If the Department’s authorization to conduct 'its business or engage in activities or
operations related to the subject matter of this Agreement is withdrawn or materially altered or
modified; or

10.3.4 If the Department’s duties, programs or responsibilities are modified or materially altered;
or -

10.3.5 If there is a decision of any court, administrative law judge or an arbitration panel or any
law, rule, regulation or order is enacted, promulgated or issued that materially or adversely affects
the Department’s ability to fulfill any of its obligations under this Agreement or the operation of

the System.

The Department shall provide Vendor with written notice of termination pursuant to this section.

10.4 Limitation of the State’s Payment Obligations. In the event of termination of this Agreement
for any reason by either party (except for termination by the Department pursuant to Section 10.1), the
Department shall pay only those amounts, if any, due and owing to Vendor for services actually and
satisfactorily rendered up 1o and including the date of termination of this Agreement and for which the
Department is obligated to pay pursuant to this Agreement. Payment will be made only upon submission
of invoices and proper proof of Vendor’s claim. Notwithstanding the foregoing, this Section 10.4 in no
way limits the rights or remedies available to the Department and shali not be construed to require the
Department to pay any compensation or other amounts hereunder in the event of Vendor’s breach of this
Agreement or any amounts withheld by the Department in accordance with the terms of this Agreement.
The Department shall not be liable, under any circumstances, for any of the following:

10.4.1 The payment of unemployment compensation to Vendor’s employees;




10.4.2 The payment of workers’ compensation claims, which occur during the Agreement or
extend beyond the date on which the Agreement terminates;

10.4.3 Any costs incurred by Vendor in its performance of the Agreement, including, but not
limited to, startup costs, overhead or other costs associated with the performance of the Agreement;
10.4.4 Any damages or other amounts, including amounts associated with the loss of prospective
profits, anticipated sales, goodwill, or for expenditures, investments or commitments made in
connection with this Agreement;

10.4.5 Any taxes Vendor may owe in connection with the performance of this Agreement,
including, but not limited to, sales taxes, excise taxes, use taxes, income taxes or property taxes.

10.5 Vendor’s Termination Duties. Upon receipt of notice of termination or upon request of the
Department, Vendor shall:

10.5.1 Cease work under this Agreement and take all necessary or appropriate steps to limit
disbursements and minimize costs, and furnish a report within thirty (30) days of the date of notice
of termination, describing the status of all work performed under the Agreement and such other
matters as the Department may require.

10.5.2 Immediately cease using and return to the Department any property (including, without
limitation, Department Property) or materials, whether tangible or intangible, provided by the
Department to Vendor.

10.5.3 Cooperate in good faith with the Department and its employees, agents and independent
contractors during the transition period between the notification of termination and the substitution
of any replacement service provider.

10.5.4 Immediately return to the Department any payments made by the Department for services or
Deliverables that were not rendered or provided by Vendor.

10.6 Termination for Cause by Vendor. Vendor may only terminate this Agreement upon written
notice for the breach by the Department of any material term, condition or provision of this Agreement, if
such breach is not cured within sixty (60) days of the Department’s receipt of Vendor’s written notice of
breach.

Section 11. Insurance,

11.1  Insurance Policies. Vendor shall maintain in full force and effect, with insurance companies of
recognized responsibility, at its expense, insurance covering its work of the type and in amounts required
by this Agreement. Vendor’s insurance shall, among other things, insure against loss or damage resulting
from Vendor’s performance of this Agreement and shall be subject to the approval of the Depariment.
All such insurance policies shall remain in full force and effect for the entire term of this Agreement and
shall not be canceled or changed without the Department’s prior written consent.

Unless otherwise requested by the Department, Vendor shall, at its sole cost, cause to be issued and
maintamed in effect during the entire term of this Agreement not less than the insurance coverages set
forth below each naming the Department and the State of Iowa as an additional insured or loss payee, as
applicable:
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Type of Insurance ' Limit , Amount

General Liability (including contractual liability) written ~ General Aggregate $5 million
on an occurrence basis - Prod./Comp.

Aggregate $1 million

Personal injury $1 million

Each Occurrence $1 million
Excess Liability, umbrella form Each Occurrence $1 million

Agpregate $2 million
Errors and Omissions Insurance Each Occurrence $2 miilion
Property Damage Each Occurrence $1 million

: Agpregate $2 million

Workers Compensation and Employer Liability As Required by [owa '

law

11.2 Claims Provision. All insurance policies required by this Agreement, with the exception of the
Frrors and Omissions Insurance, must provide coverage for all claims arising from activities occurring
during the term of the policy regardless of the date the claim is filed or expiration of the policy.

11.3 Certificates of Coverage. Certificates of the insurance described above shall be submitted to the
Department within thirty (30) days after the effective date of this Agreement and shall be subject to
approval by the Department. Vendor shall provide certificates for the coverage required. The insurer
shall state in the certificate that no cancellation of the insurance will be made without at least thirty (30)
days prior written notice to the Department.

11.4 No Limitation of Liability. Acceptance of the insurance certificates by the Department shall not
act to relieve Vendor of any obligation under this Agreement. All insurance policies and certificates
shall be issued only by companies authorized to transact business in the State of Iowa. It shall be the
responsibility of Vendor to keep the respective insurance policies and coverages current and in force
during the life of this Agreement.

11.5 Warranty. Vendor warrants that it has examined its insurance coverage to determine whether the
Department and the State can be named as additional insureds without creating an adverse effect on

Vendor's coverage.

11.6 Waiver of Subrogation Rights. Vendor shall obtain a waiver of any subrogation rights that any of
its insurance carriers might have against the Department or the State. The waiver of subrogation rights
shall be indicated on the certificates of insurance coverage supplied to the Department. '

Section 12. Contract Administration.

12.1 Independent Contractor, Vendor is an independent contractor performing services for the
Department. Vendor shall not hold itself out as an employee or agent of the Department. The
Department shall not provide Vendor with office space, support staff, equipment or tools, or supervision
beyond the terms of this Agreement. Neither Vendor nor any of its staff are eligible for any State
employee benefits, including, but not limited to, retirement benefifs, insurance coverage or the like.
Vendor and its staff shall not be considered employees of the Department or the State for any purpose,






